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PROSECUTION POLICY

1. INTRODUCTION

1.1 This Policy is a public declaration of the principles upon which the Council exercises its
judgment in all cases which give rise to potential criminal proceedings.  Its purpose is to
promote efficient, consistent and fair decision making so as to develop and maintain public
confidence in the Council’s performance of this aspect of its duties.

1.2 Council Officers charged with prosecuting offences have great scope for the exercise of
discretion at various stages of the prosecution process.  Those Officers must use that
discretion to serve the interests of justice, the public, victims, witnesses and offenders in
accordance with the Enforcement Concordat, which the Council has signed up to.

1.3 The Council recognises that the prosecution of individuals or corporations is a serious matter.
Fair and effective prosecution is essential to the maintenance of law and order whilst
prosecution has serious implications for all concerned be they victims, witnesses or offenders.
This Policy has been devised so that the Council Officers charged with prosecuting offences
can make fair and consistent decisions concerning prosecution.

2. THE OVERRIDING DUTIES OF THOSE OFFICERS CHARGED WITH
PROSECUTING OFFENCES

2.1 The Officers involved in a prosecution (“legal officers”) have a regulatory and enforcement
role.  To this extent they must take an independent view of the evidence in any prosecution.
Such Officers must not allow their decision to prosecute to be influenced by the ethnic or
national origin, the sexual preferences, the sex, religious beliefs or political persuasion of
offenders, witnesses or victim of any offence.

2.2 In prosecuting a matter, the legal officers will always act in the interests of justice.  The
Council therefore recognises that such Officers must not be subject to any improper influence
from any source, be it internal or external to the Council.

2.3 The legal officers must place before the Court all relevant evidence, even evidence that
assists the defence.  Similarly, it is the duty of the legal officers to place before the Court all
relevant legal case law.

2.4 The Council is a public authority as defined by the Human Rights Act 1998 and must apply all
the principles contained in the Act and the European Convention on Human Rights. Of
particular relevance here are the rights contained in Article 6 ( the right to a fair trial) and
Article 8 ( the right to respect for private and family life, home and correspondence).

2.5 The legal officers must therefore, in any prosecution, be objective and this may lead to the
legal officers not instigating a prosecution or discontinuing a prosecution that has already
commenced.  The final decision in this regard rests with the  Legal Services Manager who
has delegated authority to institute proceedings and in whose name the Information is signed.
The Legal Services Manager will have particular regard to the above and to the principles set
out in this policy.
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2.6 In cases brought under the Health and Safety at Work etc. Act 1974, Section 38 of that Act
provides that proceedings must (with limited exceptions) be instituted by an inspector
appointed under the Act, which means that an inspector appointed by the Council for the
purposes of the Act will sign the information rather than the Legal Services Manager.
Nevertheless, the final decision as to whether to commence or continue a prosecution will
remain with the Legal Services Manager.

3. THE CRITERIA TO BE APPLIED TO EACH PROSECUTION

3.1 In every potential prosecution the legal officers should ask themselves two questions:-

(a) Is there sufficient evidence for the prosecution to proceed?

(b) Is the prosecution in the public interest?

3.2 If the legal officers conclude that there is insufficient evidence on which to form a prosecution,
then no matter how important or potentially serious the matter in question is, the matter will
not proceed by way of prosecution.  It should also be noted that it would be improper to offer
a formal caution to the suspect in such a situation, or an administrative penalty in a Housing
Benefit / Council Tax Benefit (“HB/CTB”) overpayment case.

3.3 A prosecution will only commence, therefore, if there is sufficient evidence and it is in the
public interest to prosecute.

4. THE EVIDENTIAL SUFFICIENCY TEST

4.1 The legal officer considering the case must be satisfied that there is sufficient evidence to
provide a “realistic prospect of conviction” against every defendant on every charge.

4.2 The prosecution should not therefore be commenced unless there is admissible, substantial
and reliable evidence that can be placed before the Court.  Admissible evidence is evidence
that would not be excluded by the Court, such as improperly gathered evidence obtained in
breach of, for example, the Police and Criminal Evidence Act, the Regulation of Investigatory
Powers Act, or the Data Protection Act.  The evidence must be substantial, i.e. it can be
proved beyond reasonable doubt.  The evidence must also be reliable in that it should be able
to stand up to scrutiny in any potential cross-examination by the Defence.

4.3 The Officer responsible for investigating the case must have regard to the following matters:-

4.3.1  Any statutory requirements relating to the conduct of investigations and interviews, or
codes of practice made thereunder.

4.3.2  If the case depends on admissions by the accused, the Officer must have regard to
any evidence which supports or detracts from the reliability of the confession.
Consideration should be given to the age, intelligence, understanding or other
circumstances of the accused.

4.3.3  If the accused gives an explanation, regard must be had to whether or not it is
considered credible in the light of the evidence as a whole.
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4.3.4  Officers must also consider any possible defence, e.g. due diligence or best practical
means.

4.3.5  If the identity of the accused is likely to be an issue, how strong is the evidence and
have the correct procedures with regards to identification and recognition been
applied?

4.3.6  Are there any reasons to suggest that a witness may be unreliable? For instance, is
his/her memory faulty, or is he/she either friendly or hostile to the accused, or has
he/she some other motive for forwarding their version of events.

4.3.7  Are there matters which can be put to a witness by the Defence to attack his/her
credibility?

4.3.8  Is there a conflict between the evidence of the witnesses?

4.3.9  Officers must not ignore evidence.  They should consider all available evidence in
deciding whether to prosecute, whether it supports a prosecution or not.

5. THE PUBLIC INTEREST TEST

5.1 The rationale here is that the accused should not automatically be subject to prosecution
proceedings.  A prosecution should only be instigated if the public interest factors in favour of
prosecution outweigh those against.

5.2 Factors that should weigh in favour of prosecution include the following:-

5.2.1  Any conviction is likely to result in a significant sentence.

5.2.2  A weapon or violence has been used or threatened during the commission of the
offence.

5.2.3  The accused was in a position of authority or trust, e.g. a public servant or a trustee.

5.2.4  The accused was an organiser of the offence, where the offence was committed by a
group of persons.

5.2.5  There are grounds for believing that the offence is likely to be continued or repeated.

5.2.6  The accused has allegedly committed the offence whilst under an order of the Court.

5.2.7  The offence was motivated by any form of discrimination against the victim.

5.2.8  The accused has been cautioned or has been convicted for similar or like offences in
the past, or issued with an administrative penalty in a HB/CTB case or issued with a
Fixed Penalty Notice (FPN) for a relevant offence.

5.2.9  The alleged offence, whilst not of itself serious, is being widely committed.
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5.2.10  There is an element of public risk or danger to health or harm or detriment to the
environment and safety of the public.

5.2.11  Any victim of the offence was particularly vulnerable or has suffered as a result of the
alleged offence.

5.2.12  The importance of the case itself, i.e. whether it would set a legal precedent.

5.3 The factors that weigh against the prosecution and may lead Officers to consider other
methods of enforcement, such as formal cautions or a formal warning, or an administrative
penalty (in HB/CTB overpayment cases):-

5.3.1  The offence is relatively minor.

5.3.2  The Court is likely to impose a mere nominal penalty, such as a discharge or a small
fine.

5.3.3  The accused has already been convicted and sentenced by the Courts for a similar
offence, and the further conviction is unlikely to result in the imposition of an
additional sentence unless the matter is so serious that it requires further prosecution.

5.3.4  The offence has been committed as a consequence of a genuine misunderstanding.

5.3.5  The positive attitude and willingness of the accused to prevent any recurrence.

5.3.6  The offence is “stale”, i.e.  there has been some considerable delay between the
offence taking place and the commencement of a prosecution.  If the offence is triable
summarily (that is it is triable only in the Magistrates Court) charges must be laid
within six months (except for proceedings to which section 116 of the Social Security
Administration Act 1992 applies).  The Courts have the power in all cases to dismiss
a case if there has been undue delay by the prosecution (even if commenced within
statutory time limits).  However if:-

(a)  the offence is serious, or

(b)  the delay has been caused or substantially caused by the accused, or

(c)  the offence has only recently been found, or

(d)  the offence is complex which has resulted in a long investigation,

then serious consideration should be given to prosecuting the matter.

5.3.7  The old age, illness or infirmity of the accused.  However, Officers must always be
aware of the seriousness of the offence.

5.3.8  The accused has rectified the loss or harm that he/she has caused.  This should not
be the sole reason not to prosecute.

5.3.9  Any undertaking and/or valid explanation offered by the Defendant.
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5.3.10  Any prosecution could harm the interest of any informants.  Usually all witnesses
must provide evidence in open Court.

5.4 The victim

In certain cases there are clearly identifiable victims, e.g. noise nuisance cases where the
person has to bear the nuisance.  In such cases Officers should always take into account the
consequences to each person and any view expressed by him/her or his/her family before
reaching a decision concerning whether to prosecute or not.  However, the decision is that of
the Council, not of the victim.  Victims should always be informed about any decision which
affects them.

5.5 Youths (i.e.  under age 18 years at the time of the offence)

Providing a person has reached the age of criminal responsibility, Officers should not avoid
prosecuting a person merely because of their age. The seriousness of the offence and the
youth’s past behaviour are important factors.

6. CHARGING POLICY AND PRACTICE

6.1 Having decided to prosecute an offender, the legal officers must decide how many charges to
bring against an accused person and for what offence he/she will be prosecuted.  Legal
officers will exercise that discretion using the following principles:-

6.1.1  Charges will be brought which reflect the seriousness of the offending.

6.1.2  Regard will be had to the Court’s sentencing powers.

6.1.3  The charges will be selected in such a way so that the case can be presented in a
clear and straightforward manner.

6.1.4  Efforts should be made to keep the charges to a minimum.  Numerous charges can
impose an unnecessary burden upon the Courts and numerous charges can disguise
the essential features of a case and make such a case unwieldy.  If the evidence
reveals a number of offences the Officers should consider specimen charges being
laid against the accused, with the accused being offered the opportunity of asking the
Court to take other offences into account.

6.1.5  Multiplicity of charges should never be used in order to obtain guilty pleas or to seek
an increased penalty against the defendant.

7. REVIEW AND DISCONTINUANCE

7.1 All prosecutions must be reviewed continuously from the instigation of proceedings.  Reviews
are important especially when new evidence is found, or as details of the defence case
emerge.

7.2 Officers must be resolute when made aware of new evidence or information and should not
hesitate to recommend discontinuance proceedings in appropriate cases.
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7.3 The Officers should also take into account that it may be considered an abuse of the process
of the Court if, for example, the prosecution concerned a failure to do some act and the act is
subsequently carried out by the accused and the prosecution was discontinued as a result.  In
such cases the prosecution should normally be continued, although regard should be had to
any contra-indications given by the Court (e.g.  suggesting a Caution be given).

8. ACCEPTING GUILTY PLEAS

In certain instances defendants may wish to plead guilty to some but not all of the charges.
Officers should only accept the guilty pleas in such a case if they are of the opinion that the
Court is able to pass a sentence which matches the seriousness of the offences.  Officers
must never accept a guilty plea merely because it is convenient.

9. MODE OF TRIAL

9.1 Certain prosecutions such as health and safety at work cases, cases of illegal evictions /
harassment, cases brought under the Food Safety Act 1990, cases concerning compliance
with planning enforcement notices and cases concerning benefit fraud are either triable in the
Magistrates Court or in the Crown Court.  The prosecution will be asked for its
recommendation as to which Court it considers appropriate for the case, provided the
defendant does not plead guilty in the Magistrates Court.

9.2 Officers should recommend a Crown Court trial where the “National Mode of Trial Guidelines”
(Annex 1) require them to do so.

9.3 It is generally understood that Magistrates Court trials are quicker than Crown Court ones.
Speed must never be the only reason to recommend a Magistrates Court trial.  However,
Officers should carefully consider the effects any likely delay of a Crown Court trial will have
on victims and witnesses.

10. FORMAL CAUTIONS
(Reference should be made to the Home Office Circular 18/1994 30/2005(Annex 2))

10.1 A formal caution is a serious matter.  It is an admission by an offender that he has committed
an offence.  A caution may influence the Council to instigate proceedings if the person in
question offends again.  A caution may also be cited in any subsequent Court proceedings
within the period of three years from the date of the caution.

10.2 Officers charged with investigating offences have discretion whether to recommend a formal
caution instead of prosecuting an offender.  The decision whether to offer a caution is for the
Legal Services Manager (in whose name a caution will be issued), except in HB/CTB cases
where the decision can be made by the Revenues and Benefits Service Manager or in certain
environmental health matters where the decision can be made by the Environmental Health
Manager or an Environmental Health Officer.

10.3 It is impossible to list all the factors that would lead an Officer to caution for an offence as
opposed to the instigation of prosecution proceedings.  As the Home Office has recognised,
the decision is essentially one of common sense.  However, two questions should be asked in
every case:-
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10.3.1  Is the caution likely to be effective?

10.3.2  Is the caution appropriate to the offence?

10.4 Purposes

The purposes behind the caution are:-

10.4.1.  To deal quickly with minor offences.

10.4.2  To prevent such offenders from unnecessary appearances in the criminal courts.

10.4.3  To reduce the chances of re-offending.

10.5 The Decision

Before an Officer decides to caution an offender he/she must be satisfied:-

10.5.1  That there is sufficient evidence to give a reasonable prospect of a conviction.

10.5.2  That the offender will admit the offence.

10.5.3  That the offender will understand the significance of the caution and give his/her
informed consent to the caution.  If the person is under fourteen years of age it is
necessary to establish that he/she knew what he/she did was seriously wrong.

10.6 The Public Interest Considerations

10.6.1  There is a rebuttable presumption in favour of not prosecuting persons such as those
who are mentally ill or suffer from severe physical illness.  However, the presumption
can be rebutted if the offence is sufficiently serious.

10.6.2  The attitude of the offender towards the offence.  The Officer should take into account
the wilfulness with which the offence was committed and the offender’s subsequent
attitude.  The manifestation of regret and an apology to the victim and/or offering to
put matters right may support the decision to use a formal caution.

10.6.3  If there are a number of offenders then separate decisions should be made whether
to charge or caution each offender.

10.7 The View of the Victim

If there is a victim to the offence it is desirable to contact him/her to establish:

•  his/her views about the offence
• the extent of any damage or loss
•  the nature of any continuing threat from the offender
•  whether the offender has paid any form of reparation or paid any compensation.
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10.8 Administration of a Caution

10.8.1  A formal caution should be administered by a legal officer, in the name of the Legal
Services Manager Services (or by a duly authorised Officer of the Revenues and
Benefits Service in HB/CTB cases or a duly authorised Officer or the Environmental
Health Service in environmental health cases).  A juvenile must always be cautioned
in the presence of a parent, guardian or appropriate adult.

10.8.2  Where an offender is offered a caution by post, it should be made clear to the
offender that he/she will only be cautioned when they sign the Acknowledgement of
Notice of Caution and the Acknowledgement is returned to the Council.  If this is not
done they may be liable to prosecution instead.

10.9 Recording Cautions

10.9.1  A formal caution must be administered in writing.  The caution should be in the form
set out in Annex 3, except in HB/CTB cases where reference should be made to
relevant guidance issued by the Department for Work and Pensions.

10.9.2  All cautions must be recorded in the Register of Cautions kept by the Legal Service,
except for HB/CTB cases when records will be maintained by the Revenues and
Benefits Service and environmental health cases when records will be maintained by
Environmental Health.

10.9.3  Formal cautions should only be cited in Court if they are relevant to the offence under
consideration.

10.9.4  The legal officer who presents the case should clearly distinguish between cautions
and convictions.

10.9.5  A formal caution should normally only be cited in Court if the offender has re-offended
within three years from the date of the Caution.

10.10  In HB/CTB cases the investigating Officer must consult the databases held by the Police and
the Department for Work and Pensions.  If an offender has been cautioned for such an
offence in the past then a further caution should not normally be offered.

11. DISPUTES PROCEDURE

In the event of a disagreement between the instructing Officer and the Officer dealing with the
case in the Legal Service in any matter concerning charging practice or the review or
discontinuance of a case, the disagreement will be first referred to the Legal Services
Manager.  However, if the disagreement persists, the issue will be referred to the  Head of
Legal, Democratic & Property Services who will resolve any difference of view.

12. CONCLUSION

The factors mentioned in the Code are not conclusive.  Each case will depend on its own
facts, circumstances and merits.  However, this Code will give Officers guidance and
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assistance in the exercise of their discretions.  This Code largely follows the Code for Crown
Prosecutors where applicable, and the principles of the Enforcement Concordat.


